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ABSTRACT ,

use of photographs for journalistic purposes in cases where invasion
.0of priwacy was alleged. Ih the context of 'this survey of relevant
case law, the following-topics are addressed: the right of privacy,
the 1937 guidelines for cases involving photographs that accompany
articles, "legitimate public lnterest" ix newsworthy eventseand -
public¢ figures, the question of the lapse of time between takimrng a
photograpk‘and publishing it, and the concept of "false llght"-—the
misrepresentation of the motlvos or behaviors of those who age ;
photographed. In addition, iﬁe effect of the press's disregard for
' azcuracy, official inwestig#tions of the question of representation /
of individuals in a false light, and limitations upon photographers
are discussed. (k%) . o LA
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This report was written y/Nlck Lacy, kn M-A, candidate turn to the Supreme Court. A continuous trail pf pro-press .
at the University of Missouri School of Journalism. .- : opiriions, albeit with a few switchbacks and/ digressions, %
Sonflict Inevitabl o L . has been established. , Y .
onflie ":" an'e / ‘ / : . : This paper will look at this trail as it hyas developed :
The deévelopmen 'of the/right of [Lrivécykis of recent * ;V'th ;egatl‘_d_ to photograph_{l. (Cal::s ofvphg og&hap.hs qsét: YL
origin in felation_td other aspects of an individual’s rights. ?" ;:_\./er '““dg R“fposesh‘:"h n(')ltl " TOV;'% ) Whie l‘r;.os S
* Tt begay/ in 1890/ with t ¢ Warren-Brandeis article “The of the court decisions which will be looket at are binding
.. Right To Privacy” in thé Harvard Law Review' and has _c;nly in .the stgtes-where the cases were tried, a uniformity,
progressed ‘to a point where six states recognize a right :;;:od:atllzng .“;"ht‘i:"“eng": to phofogra? ery has come-
f privacy with statutes, while. most of the rest have ac- - ut throughout the country. S
- a fiowvledged the “rig?f to be let alone™ by count decisions. .  Right of Pritacy Defined :
Thése court decisions have been made with ljttle guidance.

i ., from the Supreme gourt. which has heard only four. cases
-/ . dealing wf»fh'priv9 y questions—the first one in l.9§7. ,

. .The gbsence /of Supreme Court decisions regarding -
|~ ‘privacy.js intereSting bfcause a person’s right of pri.va::y
3. and the' freedom of the press are mutually antagonistic.

Even on the sfrface, there exists an inhetent conflict be-
“~tween one’s right to keep things secret and someone else’s

" right fo infoym the public. The W. rren-Brandeis article is
. genefally regarded as inspired by the authors’ - healthy

dislike for the Boston press corps of the period.!

o I.The majority of invasion of privacy suits featpre some

arm of the press as defendantyThis constant threat ‘of

being dragged into court by Johh or Jane “Private Citi-

Tihg about the “chifling effect” so -often mentioned in
tases dealing with attempts to curtail freedom of the press.
. !~ With such a threat possible, why the lack of Supreme
-+ /Court (direction until 1967 with -Time Inc. v. Hill, 385

- ./ U.S.- 374, and then only three Yurther cases [Cantrell v.
| Eorest City Pub. Co., 419 U.S. 245 (1974), Cox Broad-

. casting Corp. v. Cohen, 420 U.S. 469 (1975) and Zac-
~ 1. chini v. Scripps-Howard, 45 LW 4954 (1977)]? The fact
! is that while only a few states have rejecl'ed the concept
;. of a right of privacy, the press has seldom been burned in
privacy cases. The press has lost several cases—usually
{* of thg false light variety—but burns, where a decision
might Rreate a'#chilling effect” and thus a constitutional
question, have been rare. The press seemingly received

cerning alleged invasions of privacy, without having to
! e : . : 8

zén" Do¢ for alleged’invasion of.privacy can.conceivably °

» quite adequate protection from the courts in matters con- -

-that fnstance had been “carried¢away”

- v
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Photography Js the most obvious threat jpeople prob--
ably see to their privacy. There are fe photojournalists.

.who have not faced the ire of people who think their pic-

ture has been taken. That ire increases,wjth publication of . -
the picture. 014 ’ o y o B . n. I B

One of the earliest cases dealing with jthe-publication of
a ‘photograph - for ‘joutnalistic purposes Was “Jones v.'.

+

Herald Post Co., 230 Ky. 227 (1929 . The pictures in - '

rom the. home’ of
the plaintiff following the murder: of her husbahd. Mis.
Jones complained that publication of the pictures was' of-

_ fensive and she sued for trespass of he right of privacy.

s I finding for the defendant, the cqurt endorsed what
has b&come a basic defense in privacy suits. The court :
recognized that there was such a thing a4 a right of privacy, °
“defined as the right to live one’s|life |in seclusidon, with-
out being subjected to unwarran‘tLd_ and undesired pub- ,
licity.” But thepathe court said - ’

There are times, however, when-6ne, whether will-
ingly or not becomes an actor in an|occurrence of
public or general interest. When this takes place, he
emerges from his seclusion, and it is not an inva-
sion of his right of privacy to publish- his photo-
_graph with an account of-such occurrence.? -

:
LY

. Today, the press probably would have gotten into .
trouble for the manner in which the pictures were ob-
tained, but the concept of the involuntary public figure
and an accompanying forfeiture of right of privacy was -
placed on the.books. ' - .

K

! ' . ’ . ) P . . . ’

.The author discusses how courfs have dealt with the use of phot
graphs for journalistic purposes in cdses where invasiom of privacy . . .-*]
was alleged. In general, photographers have met with réstrictions only . ..
* 'when a person was Presented in a false light. ST ‘
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In 1937, Lahiri v. Daily Mirror Inc.; 162 Misc. N.Y.

776. was decided in New York. This involved the: "pubh- :

C'mdn of a picture of a Hindu musician with aa article:
©on “rope tricky.” In writing the apinion, the,court set” up

four rules to be looked at In cases mvolvmg photogrnphs -

-accompanying 'm\ article. In sumnﬁrlzcd fashion, thcse

. rules are:

N Rccovcry under the statute may be hnd‘rf .
o the photograph is published in or as part of
an advertisement, or far advertising purposes;
N ,Rccovcry may be had if the photograph As.
used in connection with.a work of fictiop/ e
" No recovery may be -had ¥ the photogtaph
l\ published in connegtion with.an arjicle of
curren” news or lmmcdntc public nterest;
and’
(4) No rcco‘\/erv may be had, as 4
. if the article is cduc'nmml ori
characteh.? . .

neral rule,
ormative in
r

The court did introduce the caveéat phat

There may., howcvcr.'“bc fiability’under subdivisions

3.ahd 4 if the photograph u d has so tenuous a
;o connection with the news i m’or educational ar-
ticle that it can be said to/have no legitimate rela-
tion to it and be used forAhe purpose of promoting
the salc of the publlC'\tl n.t ‘

Thcse rules hnve been ed in- other statcs '

“Lezmmatd’ Public Intere

mdlcatlon was glven as to, the crrcumstances

a_\led. .

assachusetts. Nevertheless, the court:went*dn.and set
some standards to follow if such a right were to exist.
. YIf any exists, it §oes not protect ‘one from having his

" /name or his likene&appear in a newspaper when there is
a legitimate public interest in his existence, his expPrxences.
his words or hls acts.”s The court then wrote.

The courts in question dtated no case unless the ; N
plaintiffs under all conceivable circumstances had °
an absolute legal right to éXclude from: .a newspaper
any photograph of them taken without their per-" -
mission: If every\ person has such’a right, no news-’:

d for invasion of prlvncy and_once agajn the -

., . WIn sending the case back to be tried by a jury, the

paper could lawfully pubhsh a photograph of a

» parade or a stheet scene. We are not prepared to-
‘sustain the assertion of such a ri

The. court did give a broad. privildge here to a pl;dC-
r's negd to be able t6 record, $ociety in all ofriis
. Ma people are quite pro ective of their ano-
- -nymity- withi

.
. L.

>
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“society. The role,of a photojournalist is in

" Themp

4press. ’rhc'court realized this: . - ’ ] ;

*the photograph ran as an lllpstratlon in~ the Saturday.

and used. without consent. , .

cﬁronlnti n with that desire whenever ‘the pefson steps
out of hiy'or her home and into,the public domain. If, as

nd othcn insisted, their right of privacy or .
ity existed wherever they went or whatever they‘ .
¢ resulting infringement on freedom of the press
itely would be “chilling.”

- Why a picture of Ullian Themo talking to'a policeman
ould be in the public interest is perhaps a bit hazy. A
lines has to be drawn somewhere, however, jnd it was
. Themo's misfortune' that the needs of a fr ‘press re-
quired "that the line be drawn to the’ advantage of the

‘Great dlﬂiculty exists if defining a right of prwa
that will- protect individuals. against abuse an t
will -not infringe the rights of the publlc and the
press to discuss personalities. In Winfield, Law of
Torts (1937). 669, it is said, “it is only offensive
invasion of privacy that is.really objectionable and
that gught fo be made anlawlul. ‘Offensive’ is a -
"+ vague term, but the judges could be safely entrusted
. with the task of -deciding whether there were evi- '
“dence cnough of such offensnvencss'to ga to the | .-
jury. There is no nced to sfop the propagation of )
» news—cven silly news—about people, or-to stifle
curiosity—even vulgar curiosity—about a neigh-
* bor's affdirs. But there is-a difference - . . between
ofdinary idquisitiveness’ and unscrupulous abuse »
of a person’s prnvncy for advcrtmng or othcr pur- '
poses."? ‘

Two decisions dcalmg wrth phorographs and the right * -

of grivacy were given in 1948. In Peay v. Curtis Pub. Co.,

78 F.Supp. 305. the defendant’s motion fo .dism} w'\s\
denied. In Berg v. aneapolrs Star & Tribune Co. K7 ‘
Supp. 957.
granged.’

. Thes Berg case was falrly stralghtforward and reaf )
firmed the right -to publish phtotographs ‘relevant t¢ a

v

the dcfendants motion for dismissal . was

~ newsworthy story or a story wrth a legitimat® public in-
. terest, By 1948, the court noted in quotmg from l38 S
A.LR. p, 78

it is settleha’t the publication of a pcrson 's name
or picture in.connection with the news or historicdl -
cyent of legitimate public interest does not consti-
tute an actlonable lnvasmn Sf the right of prl'v‘acy 8 X

The pnctures in the~8erg case were of Berg i a court- ..
room ‘during a.recess of an interesting divorce case. The
pictures. along with-one of Berg's ex-wife and their Chll-'_ .
dreh, rart with an article about the case. In the Peav case = -

Evening Post for' a biting satire on taxi drivers in Wash-

" ."ingtdn, D.C. Peay claimed that she had been libelled and ,

that hez right of pjlyacyrhad.beemvxéhteé—

court ‘came-down hard on the use of photographs taken .

o7

.Modern life with " its accompanymg increase " in -
-publlc ‘media of communication, such_ as news- *
papers, monthly and weekly magazines, moving _
pictures, radio and television, .has created novel
situations, that in turn gave rise to the problem of
protecting the individual who desires seclusion and
freedom from intrusion into his private life as well

v, o
.
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as from ‘undue and undesirable publicjty, such as FOl REPORT NO. 3% - Pl

? R [ lnvolved»in the circulation of his likeness withoug PHQTOGRAPHY \ 2 PRIVACY o

s hig permission. Such an invasion is akin to a publi- il N

» * cation of private letters and memoranda. which the using the same pjctore 20 monthwyl‘.ntcr with ar articleton

: . law forbids- as an encroachment of a property in< ¢ pedestrian carclessnes !

“terest. The law has recognizedthe right of privacy. “All sides.in the case agreed that the ogiginalluse of the
. The publication bf a photograph of a private per- photograph was not actionable. ANl sides ngrcc__d that there
son without his sanction is a violation of this right.? ~was such a thing as a “ght °.f 'prlvacy The quesfrons. then.,
, - v N . were: (1) whether~the privilege to publish t
This is an example of what was meant earlier by being was “lost by lapse of time” and (2) whether th
~ burned. The court did acknowledge an,exception to this was 1ost by using the picture with an article wh
fight for public figurés, but no exception was given to a different interpretation on the facts behind the
plcturcs of events of puhlrc interest. No exception was =~ (i.e., that thccgnrl in the picture was at fault).
given to pictures taken in the publjc sector. No exception «  The court, referring to' the Sidis decision, held thate
for unw:lhng public figures. Fortunately, this type of strict, lapse of tlme did not affett the privilege to publish. But
lnterprctntlon has not held sway in many pl.lccs . the court s'ud the privilege was lost by thauﬁc to which
'{ v Public Fl(um & / “«  the plctme "had been put; ‘ ﬂ ’
In Martin v. Dorton, 210 Miss. 668 (1951)., the de. . Granted that she was “néwsworthy” wit 'lg““"
fendant was actually the party claiming jnvasion of to her traffic accident. Assurnc. also. that she rcon-‘
vacy. Martin was a. county sheriff charged with" a&sault tinued to be newsworthy with regard to that)par-

o and batterv on the person of Dorton. Dorton, a photog- ticular accident for an indefinite time afterward.
rapher, had taken Mastin's picture despite being told not’ This use of her-picture had nothing at all tq do -
to by Martin. In his defense,. the sheriff claimed invasion with her accident. It related to the gencral subject
of his privacy and jlso clalmcd that Dorton had .struck of tmlﬁc accidents and’ pedestrian carelessness. | . . .
the first blow by taKing his plcturc Martin's claims met "Thf’ .pjcturc .'s used in connectlon. ‘l’hh several
with a stony receptnon . headings tending to' say that this plaintiff narroply

., escaped death because she was careless.of her qwn
. one ‘wha engages in puitilic aﬂ’alrs and puhho . safety. . . . The sum total of all this is that this par-
life to an extent which. draws the public interest o trcular-plalntlﬁ the-legitimate subject fbr publidity
¢ upon him may be deemed to have consented to the -, for one particular accident, now becomes a dic--
R publication of bls name gnd photograp conneg- S torial, frightful example of. pedestrian carelessn
’ tion wnh a legitimate news story,. . Thls we think, exceeds the bounds of privilege}!* "
The court also recognized the problem ol involuntary: False Light ) :
public ﬁgures and went along with the “preponderance of E— _ S o~ .
authority” glvmg the press the rlg‘ht to_report their activi- - Leverton and Peay were imildr cases., They dealt| with,
ties. . prcsentlng a person in a fa@e light- and this has, indeed,
The court d|d offer some words of comfort to all public’ ‘turned into the major. ﬁro lem in photography “pr vacy
% figures and involuntary public figures who found them- . cases. Ity may not always be the photographer’s fault in
: selves dealirig with photographers : * vsuch casés but rather the editor's poor luck in scle ting
While it is true that the modern invention of mstan- "pictures to |Ilustrate articles.
. -taheous photography now .in vogde is. such as to In 1951;a series of kases began At issue yas'a picfure
. afford the means of sccunngasrportrarlure of@ in- v taken b{ Henn Cartie Bres.,son of a cougle - sitting | to-
~ .~ “dividual’s face and form’ Without first giving an. % gether: plaintiff, Mr. Gill, has his arm ardund his wife

. opportumty in advance for adcquate adjustment of L and is leaning forward with his cheek against Kers.” - -

’ the facial expression, wearing. apparel and, posture ! In October, - 1947, the ‘picture .appeared in Harpér's

, . of the person to be photographed, and often may " Bazaar, a Hears( publlcatlon In May, 1949,.it was pub-
not result in a goad-likeness being dbtaed such as . _a lished th Ladies Homie Journal' a Curtis publication. e
-would be plcasmg to the officer ‘and” td his adrplrmg Gills. commencegd separate suits against ‘both companles
' . friends and_constifuents, it is hevertheless not i * . for invasion of privacy. These cases seem terribly con-
+ sufficient ground to justify an assault and battery fusing. o
on an otherwise nonoffensive photographer. If a - There were bhree dccns:ons deallng with the Harpe 's
*. - 'servantof the' dear"people is thus humiliated.by a | Bazaar picture. In May, 1951. the District Court of Ap-
% published photograph that does ng¢f seem’to do., peals, Second DlSthCl in Califdrnia, said .
justice to him, the Igw leaves his feelings of disap-
. pointment and ohng:: to bhe helped and vnndrcatcpd ' . It cannot be Sa'd that any detriment is suffered by <
by the tremendous force of puhlxc s}'mpathy a1 . ¢ aperson from the mere printing and display of his -
photograph when: it does not show him in an un-
lapse of Time ' N ’ Complimentary-posc or tend to humiliate him or in
. ) .any sense present him to.his discredit or disadvan- "
In. l947 Elcanor Sue. Leverton was almost killed by a . tage. The publicatipn of a photograph should. not o
- car through no fault ofgher own. A photographer happcned - bc offensive ' to persons of ordinary sensibilities .
to be there and, took -Iypicture which was published the ' ... Where the intrusion does not go so far as to,
next day. Leverton v. rtis ‘Pub. "Co., 192 F.2d, 974 be beyond the l%nts of decency, no liability ac-
)(195l) was nn invasion of privacy sune agalnst Curtis for . - crues.13 ' :
. . ° v : . . LY e
Q v o4 ) '

eRlc ,,
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" In January, 1952, the mpremc court of Cuhfornm mw

' thingn differently, ,

We believe, moreover, that plaintiffs have stated a
cause of action for an infringement on their right of
privacy by the publication without their consent of’
the photograph standing alone. Members of op-
. posite sexes engaging in amorous demonstrations
should be protected from the broadcast of that
most intimate relation, . . . That should be true
even though the display is in a public place. . . .
We fail. however, to sec any substantial public in-
tefest: in the bare publication of a picture of a
gouple in an amorous pose, . . . Nor can we say,
as;a matter of law, that pncturmg persons in such
_poses would not outrage or |njurc the feelings of an
ordinary person. 1 ‘

But in February, 1953, the swu_dgc wrote (hat the

Cnlh hnd

voluntanly exposed thcmselvcs to public gaze in a
pose open to the view of any persons who might
then be at or near their place of business. By their
- own voluntary action plaintiffs waived their right
of privacy,so far as this particular pose was as-
suméd,.1 Am. Jur., Privacy sec. 17, p. 937. far*

—

“There can be no privacy in that Wthh is alread
pubhc RS : .
The court ndded that the Gills réver showed ev1inﬁﬁs '

* <of a case where “a mere photograph™ taken of a voluntary

" The catch, as was expressed -in Peay, Leverton and G:II V.

Q

ERIC
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) invasion of prlvacy cases

and public pose which did not “shock the ordinary sense
of decency, or'propriety” had been shown to be actionable.

The court then referred to°the Theme case ahd the re-

marks about anyone bclng able to stop publication of a
photograph. .

In other words. following a mfty loon-the-loop, actions

in the public sector became fair game for photographers.

Curtis Pub. Co.. is incasting a false light on those Actions.

Curtis, which seems to have a propensity f
involved in this type of case, bought the picture , from
Hearst and used it as-an illustration for an article on love.
The caption with the picture and later parts of the atticle
made it appear that the Gills were an example of the
“wrong” type of love; i.e., fove at first sight wnb an at-
traction based solely on sex

In bot ec ions on this case, the district court-(231

P2d 5 nd the supreme court (239 P.2d 630) found
fo p mtnﬁ’s Taking the three elements——pxcture.'
fcaption a

article—together, the court of appeals wrote
that “it canno.t be said that it does not offend ,persons of

getting -

-

ordlnary sensibilities. 18 And the court said, liability in -

“exists. only. if the defendant's

comBuct was such that he should have realized that it

would offend persons of ordinary sensnbllmes nur

In agreeing with the court of” appeals, the supreme
,-court looked at-the need for a right of privacy:: ,

! In the formative period of the common law, before
the day of newspapers, radio, and photography,
when life was 5|mple and human relations more
direct, the mdlvndual could himself adequately

mtgct hls pnvacy, Today this would be impossible .
v

.

)

Mo, U

. . Freedom of specch* and freedg’hl of the press
have been urged as a ground for denying the exls-
tence of the right of ‘privacy. The right of privacy
does undoubtedly infringe ‘upon absolute freedom
of speech and of the press, and it also- clashes with
the interest of the public in having a free dissem-
ination of news and information. These pnrnmount
pubhc interes(s must be taken into account in plac-.
ing the necdssary limitations ypon the ‘right of
privacy. But ¥_this right, of the individual is not

~without qualiﬁcatlom ‘neither is freedam of speech
and of the press unlimited. The latter privilege is
subject.to the qualification that it shall not be so
exercised as to abuse the rights of mdlwdual!. Ac-
cordmgly. it is held by courts reconmzmg the nght
~of privacy ‘that the constitutional guarantees of
freedom of speech ang of the press do not warrant
the .publication of matter constituting an* invhsion
of the right of privacy any more than they give the
right to defame a person.'s

P
by

o

In .three cases referred to in this paper, liability was

“assessed when the photograph tended td throw a false light

upon the suhtcct(s_) and was deemed to 'be “offensive oto
a person of ordinary sensibilities. In all three cases, how-

, ever, the pncture standmg alone could not really becon-

sidered an invasion of a"person’s pnvacy The words dc-

‘ companymg the photograph made the incursion mto the

*individual’s . prlvacy actlonable and liable. 5 .
The courts did not gppear to consider this’as in any

way a threat to the freedom of the pFess to carry out its

functions_ or to the public’s right to be informed. What

, was being asked of the press was that it be sure of the:

background of -asphotograph before using it. This type of
-request could acpually become a very open-énded wrench
_that might concelvably do to the,ress just what the cours,
in Themo refused to do.

The Supreme Court realized this threat when it wrote :

the opinion in ,Ttme Inc. v. HAl, 385 U.S. 374 (1967).
In deciding that the New York Times v. Sullivan standards

. for libel extended into privacy, the Court addressed ltself i

to. the problem of false light. ] &

We create a grave risk of serious impairmept. ‘of the .
indispensable service of a free press in-a free so-
ciety if we saddle the press with the impossible
burden of verifying to a certainty the facts- gssocmt-
.ed in news articles with a person’s name,, picture ..
or portrait, particularily as related to non-defam-
atory matter.’ o
. . . sanctions agamq either mnocent or negligent
misstatement would present a grave ‘hazard tofdis-
couraging the press from exepcising the constitu-

tional guarantees. Those guarantees are no of for the o

benefit of the press so much as for the. benefit of

us all. A broadly defined’freedom of the press as-

sures the maintenance of ‘our polmcal system ind

. an open society. Fear of large verdicts in damage

- suits for innocent or merely neghgent mxsotatement

even fear of the expense mvolved in their defense,
must inevitably cause pubﬂshers‘to “steer . . . wnder .
9f the unlawful. zone.”“ , ' .'" o

3

On the nght of pnvacy ln ntsdﬁ” a majomy’ of the Cqurt
said; - . . i Pt

o
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h

" as $20,000 in a single night. The U.S. De

xposure of the self to others in varying degrees is
a\concomitant of life in a civilized community. The
itk of this exposure is an essential incident of life
society which places a primary value In free-
dom\of speech and of press.??

The usual\method by which the right of privacy had come

‘into existefice—through court dgcisions—drew_ this com-.

ment from Justice Black in a concurring opinion:

If judges have, however, by their own fiat today
created -a right of privacy equal to or superior to
the right of\a free press that the Constitution
created, then tomorrow and the next day and-the
next, judges cay create more rights that balance
away other chefished Bill of Rights freedoms.?!

Reckless Disregard
——e

Since the Hill decision, the press—and photographers
—have been protected in privacy cases as long as. publica-
tion was not made with actual malice or reckless disre-
gard of the facts. The question remains as to what con-
stitutes .réckless disregard. How thorough a check should -
be conducted before running the picture of an accident
victim with a\etory ©n pedestriah carelessness? At what
point would the serious doubts of \an editor be satisfied?
Should a publication be punished l*tt\uslng the best art
available to run with an article, which, is essentially. what
happened in the {hree cases mentionéd above? In the
dases decided since Hill, a good false llgﬁ\ case’fo answer
these questions has not .come_up. N\

' With the_possible exception of Holmes v Curtis\Pub.
Co 303 FSupp 522 (1969), that is. Once again Curtis
published a' photograph and attached a questlon ble cap-
tion, to it. Holmes was the central ﬁgure of a ca%tno pic-
ture. The caption was: °

\i!rch\

High rolitrs at Monte Carlo have dro

of Justice estimates that the casino gmsse\rm
million4a year, and that one-third is sktmmed

American Mafia “families.” o

VAccqrding to the court, the Micle was in thé pnt;lie .

interest and thus subject to the New York Times standard -
"as per the Hill decision. However, the defendants motion™

for dismissal was denied.

As to plaintiff's action for privacy, th appears

no question that if it were not for the defendant's
.Lcaption-'bencath plaintiff°'s photograph, this court .
“would be justified in dismissing plaintiﬂ"s invasion °

of privacy cause of action. But such is not the

. case.22 : .

The reason-for the emphasis in this paper on false light:
is simple. False light has been about the only area of the
right of privacy where the press has been found subject:

to liability. Public figures, involuntary public figures, legiti-

mate public interest, even private poses in the public
sector have all come under First Amendment protection
for a photographers use. But false light r&natns the
problem. ” .

The Restatement of the I.aw—Second Tentauve
Draft No. 21 (April# 1975) says that in false llght cases,

ltablhty is present if
(a) the false light in wbtch the other was phced

nt\
N

4
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would be highly offensive to a reasonable
person, and

“the actor had knowledge of the fnlsity or
ncted in recklen disregard of it

In’ Tentntwe Draft No. 13 (April, 1967) It was stated
that protection ‘is being given to ;, o

the interest of the individual in not hetng made. to
appear before the publi¢ in an objectionable false
light or false position_ or in other words, otherwise
than as, he is. 24

(h),

Furthermore, the draft contlnucd defamation does not
necessarily have to be present ¥or a false light suit. “It
is enough that he is given unreasonabl¢ and highly objec-
tionable. publicity which attributes to him characteristics,
conducts or beliefs.which are false . . ."28

In 1974, a second pnvacy case, (‘antrell v. Forest City
Pub. Co.. 419 U S. 245, was argued before the Supreme
Court. The issue, once again, was false light. This time
the Court decided that a reporter had indged acted with

reckless disregard of the facts. But the photographer who -

accompanied Eszterhas to the Cantrell home was found,
to be innocent of the charges that the pictures he took had
nlso cast a false light upon the Cantrells.

»*

‘ﬁ.

N Fletcher

.

Conway testtfied that the photographs he took were
fair and accurate depictions of the people and
.scenes he found at the Cantrel} resndence This
testimony was not contradicted by any other evi-

g dom:e mtrodqaed at the trlal 2

 Otficlai lm:tlutms oy ) . ~

[

N\

There have heen several photography vs. privacy cases

since Cantrell,, but none has 8ealt with fals¢ light. In
Florida Pub: C'o v. Fletcher, 2 Med:L Rptr-1089 (1976),
the' Florida Supreme Court’ quashed the decisign of the
district court of appeals'whlch had reversed thq grant of
summal;y 1ud ment jn ‘favQr ofMhe néwspaper.

fire in her home while sfe was in New York. One of her
dauglnters was ktiled and, in the course of the investigation,
the.fire marshal dsked
{ure o{ the girl's silhoudtte for the official record. (The
< firemen' had run out of - ﬁlm for their own camera.) No

. restriction was placed on the photographer’s use }of the

_ negatives and so the picture was published with

article
on the fire in the Florida: Times-Union.

The three counts qf sthe suit, were: (1) trespass and
"invasion of privacy, {2) invasion of privacy, and (3) in-
tentional infliclion of emotional distress.- A trial court
judge dismissed the’ second- count and granted summary
judgment on the other two counts for the defendant. The
court of appeals decided th'at the trial judge had had in--
sufficient proof to grant the summary judgment on the

first count but affirmed everything else. Quoting from

the trial judge’s opinion, the -Supreme Court noted
The court finds that there is no~.'genuine, issue of -

« material fact and that as a matter of law an entry,

that may otherwise be an actionable trespass, bet
comes lawful and nonactionable when it is done
under common usage, custom and practice.37

. S

6 .

.

news”photographer to take a pic-

1l

stigated* the three-count suit following a

\a".
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Unwiling Mbn
—

. Nélson v. Globe, 2 Med L Rptr 1219 (1977), renf-
fir aprevious rulings concerning unwilling actors in a
puhliétvent and also the little éffect that lapse of time has
on reinstating a person’s right of privacy.

A detective magazine ran a story and picture abput
the murder of the plaintiff's husband two years after the -
event.

Can one who has achieved fame or notoriety, or
has been involved in a newsworthy event, regain
his right “to be let along” by the lapse of time?
With few exceptions, the }cases that have dealf with
this question’ have held that once a person's ac-
tivities become a matter of public interest, he can-
not revert to ‘a private status, or that, under the
circumstances, the period of time involved was not
sufficient to deprive the' publisher of hrs privilege
to report newsworthy cvents.28

The court grantcd summary judgment for thc defendant,

snyrng that .

The whole theory of no invasion of privacy on-a
" matter of puhltc mterest and First Amendment
protect,ton is the right pf the'/people to know what
goes on in matters of public interest. . . .29

'Nlmvomllmx ‘ » .

The recent decision of'a federal district judge in Call-
fornia is seen by many observers as an important prece-
dent in determtmng the .right of the press to publish in-
formation that might be an encroachment upon the priva-
cy of an igdividual,

At issue in Virgil w..
1271 (1976), was an articie on body surfing. Virgil w
interviewed several times. When he found out that t
reporiter planned. to pubhsh accounts of some’of the crazy
things he had done, Virgil “revoked all consent” to the
article (which included.'two photographs of himseM and
other body surfers). The article was published anyway
and the Jast two pages (of 11) dealt with Virgil.

The court dismissed his invasion of privacy suit. In

“its decision the court refesred to the ruling of the appeals .

court that had remanded the case baclesso the district

s

court: R

+ The standard of newsworthiness adopted by the
Ninth Circuit is as follotws:
In determining what is a matter of lepitimate pub-
.lic interest, account must be taken of the customs
and conventidns of the community; and in the last
analysis what is proper becomes a matter of the
community mores. The line is to be drawn when
the publicity ceases to be.the giving of informa-
tion to which the public is ghtitled, and becomes a
morbid and sensational prying into private liveg for
its own sake, with.which a reasonable member of
the public with decent standards, would say that he .

had ng concern. 30 N ~

Applylng these gurdehnes, the dlstrict court found:
able persoo repding the Sports Illus-
. A2
> -y , :
. T R .
. o v o ‘»"
SO T e '

ERIC

Aruitoxt provided by Eic:

' Restrictions on Photumhm P

. orts Nlustrated, 2 Med L Rptr , '/ :. (a)

L false light ‘befor

Latest Ruling

. r "
. )

trated article would have to conclude that the per-

sonal facts concerhing Mike Virgil wewe included

as a legitimate journalistic sttempt to explain

- Virgil's gytremely dering and. dangerous style of
bodysurfing at the WedgeM : .

However, the court cautioned: : .

This opinion should ngt be read as in any way en-

‘.

dorsing no-holds-barred rummaging hy the media .

through the private lives of persons engaged dn

activities of public interest under the 'pretense of

clucldnung that acttvtty ot the persan’s pnrtlclpn-

~ tion in it.» e

In general, the only area in which photographers have
had. problems in sequring privilege ‘involves falso ltght
Usually this,comes about through unfortunate Tuck
matching daptions to pictures with recognlrnhle |nd|vldua|2
who are immpcent OF “whatever the caption or article
charges them. \:

The privilegel to publish photographs has been gnvcn
broad- interpretation il most cases. Even pictures ‘which
might realistically--be considered as offensive cnﬁ be run
under -the privilége of newsworthiness. One example of

- this was Bremmer v. Journal Tribune Puhb. Co., 247 Towa

817 f19s6). . :

' Thege are, h0wever. limitations upon this privilege to
photegraph,_in addition to the question of false Jight. In.
the Restatehtent of the Law Second, sdction 652A sets

fortly the general principle of privacy, , e

(l) One who. invades the right of privacy of
er is subject to liabijity to the other if
¢ invasion is unreasonable. - - . -

(2 ), The right of prlvacy is tnvaded whén thew
-id

1ntru_sion upon the seclusion of another"
as stated in sec. 652B; or

* (b) _appsopriation, of the other’s name or
likeness, as stated in .sec.-652C; or-
(cJ ppblicity -givent to the other’s privata
life, as stated in sec. 652D; or
(d) pubdlicity which places the other in a

the public. as stated
~ in 652E33-.

* In 65"‘D liability js pr%t if the photograph is ﬂ"}-
sive to a “reasonalle’ person” or if the matteg is noteof
“legitimate public concern. In 652E the same thing occUrs
regarding offensivengss but, instead of legitimate concern,
the “actor” must have ‘:knowledge of the falstty or acted™
in_reckless disregard of it.”” Both of these. -rcstrrctlons are
+ capable of broad interpretation. | -

) ? 4 - h )

.

In June, 1977, the U.S. Supreme Court handed down
its quISlOn in Zacchini v. Scripps-Howard. Zacchini.per-
ormed a “human cannonball” act. He claimed fhat 3 feles
vision station, by taping and broadcasting his-performance
when he had fold it not' to, had appropriated hls\name
and act. The “high court agreed

. . it is important to note that neither the public

.nor respondent will be deprived of the benefit

of peutloners performance as long as his com-

" mercial stake in his act is approprrately recogmzed

L 4
S



Pcmim\er gloes not seek’to enjoin the broadeast of

» his perfornmunce: he simply. wants t6 be paid for
. Si L. . °

“We contlude that although the State of Ohio may

as a matter of ity own law privilege the press in the

‘circumatances of this case, the First and Fourteenth

Amendments do not require it 1o do yo.3

FOI REPORT N0 n . P |
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The court made a distinction betwgen thle cm'c'lnvo[vlg\'n
a “right of publitity” uml _privacy cases involving .falso
hight. 1t is too soon to tell what effect this decision will
have on the rights of photographers to document tho news,

- . B . - . . ;
. 100N TES .
1. Don R Pombor, ’r»‘u(y wnd "n Prets (Shattle: Umvoulky of Wul’\ 2. thid. ot 847 " M
ington Pre 2), pp. 22.28 18, ———->, 239 P 2d 630 (1992) at 63 .
2. Joner v, H lald Pul’ (Pn 230 Ky, 227 (1929) a1t 229, 19, Time Inc. v. Hdl, 383 US, ™7¢ (1967) ot 89,
3. George Chernolf and Hershel Sarbin, Photo raphy and the luw _20. bt ot 288, .
(New Yorki Americon Phatogrophic 8ook ’ub lshing Co., 197, p. 21. ibd. ot 400.
78, 22, Holmes v. Curtis Pub. Ca., 301 PSupp, 3522 (1969) ot 327,
4 Wuhiei v, Dmlv‘Mluu Ipc.. 182 Misc. NY. 770 (1937) at 782. 23, Restutement of the luw —Secondylorls, !mhh‘n Dvu" No. 2V (Phil.
3. Themo v. New England. Pub. Co 27 N E2d 753 (1940) ot 733. adelphia: American low Imtitvte, 1973), 9
8 ibid. J 24 . Tentative Draft No. 13 (1ben), p. 121
7. ibd. ay 733 54, ‘ N 29, lbid
8. Berg v. Minnenpohs Star & fribune Co., 79 FSupp. 937 (1948) ot 26 Cantrell v. Foreat C:'r Pub. Co., 41U S. 244 (1974) a.f*m
P81, 22! Florida Pub. Co. v, Flatcher, 2 Mt Kptr 1089 '970)
9. Peny v. Curtis Pub. Co., 78 ! Supp. 308 ('9“) Lot X9, ’ 20. Nelian v. Globe, 2 Med L Rptr 1219 (1977} a1
10. Moartin®v, Darton. 210 Mite. 668 (1931) at 672.° 29. lbed ot 122V,
1. Ibid, ot 475 L 30 Viegd v. Sports Hlustroted, 2 Med L Rpte |27| (19768) at |}7’
12 leverton v. Curtis Pub. Co., 192 F2d 974 (1931) at 977 78. ST | g
13. Gl v."Mearst Pub. Co'. 23V P.2d 370 (1931) ot 870 71, %2, Ibid, .
14, . 239 P 2d 836 (1952) at OJO ) e,
1s, T 283 P2d 44) (198)) ot 33, Restatemen!, No. 20, p. 88.
18. Gill v. Curhiy Pub. Co., 231 ’?d 565 {1951) ot 364. 34 2gcchini v. Sceipps Howaord, 43 LW 4934 (1977) ol‘JVSI. N
. .
. . . .
« )
N
. . N .
- . ..
. ' . . ’
- ) .
~ * . - ~ .t
’ . N . LY - N s
\ I \ s .
-~ .* . .
, ] . i - .
¢ e s -~ '
. ' s
. v, - - B . . . .
- D 4
. -« -
. L] =
/\\ . 9 . '
AIEN ° ) e - Y )
3 “y . . \'7 4
. ’ .
| a ‘. ’ ! . ,.
) . . v
' \ - b
e ' - .
. . . ) . .»
—_ “ B - B
. . [ hd -
.. L
) : ' > b . : ~
; , -4
: . . -
- v R .
. 4 )
. , -
+ ¢ , . N ; -’
. —
a . ' . . [y -
' . . j ‘
- ' ! .
. b * \ ’ ’ .
" . - - ¢ . N
I3 e . -~ M . ~ . “ .
B
v N\ e )
’ . . \7
. '
¢ v . o .
L ] - f’ -
3 ” ° .
. . ¢ .

EIK\[C . \ w A ..' o

Aruitoxt provided by Eic:



